IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)

vs.





)







)




Defendant.

)
Case No.

MEMORANDUM OF LAW IN SUPPORT OF 

DEFENDANT'S MOTION TO SUPPRESS STATEMENTS
The state cannot introduce as evidence against an accused a statement that was involuntarily given.  A confession is involuntary when "an examination of all the circumstances discloses that the conduct of law enforcement was such as to overbear [the defendant's] will to resist and bring about confessions not freely self determined." Thompson v. State, 768 P.2d 127, 131 (Alaska App.1989) (quoting United States v. Ferrara, 377 F. 2d 16, 17 (2d Cir. 1967) ).      A statement that is obtained by promises of immunity from prosecution has been held inherently coercive and deemed per se improper. Smith v. State, 787 P.2d 1038, 1039 (Alaska App.1990).

While the police are generally allowed to encourage confessions, and even to tell a suspect that confessing will be seen as favorable, they cannot tell an accused that he will not be charged if he makes a statement. 

The classic work regarding interrogation technique for police, Inbau, Reid, and Buckley, Criminal Interrogations and Confessions, (1986), discusses police interrogation techniques at length.

Improper police use of promises of immunity are per se impermissible. Inducements such as these are prohibited specifically because they are likely to produce false confessions. A suspect, even an innocent one, may admit to police versions of events, if promised they won’t be prosecuted.   Once such inducements are established, there is no further factual inquiry as to whether the confession was voluntarily made; the legal assumption is that the defendant's will was overborne.  As a matter of law, the confession is held to be involuntary. State v. Aguilar, 891 P.2d 668 (0r.App. 1995).

In Aguilar, the defendant was a suspect in several robberies. The police told him if he admitted his involvement, he would only be charged with one.  In urging the accused to admit his involvement the officer testified that he told the defendant:

"There's no, you know, there's no need--I don't want to hammer you. You're cooperative, let's get this cleared up. I'll only book you on one count of robbery tonight, and let's get this over with."

The appellate court upheld the trial court's finding that in confessing to two robberies defendant in fact relied on the promise made by the officer. The court concluded that defendant's confessions to the crime for which he was offered immunity, was involuntary as a matter of law and use in a criminal prosecution was prohibited.

If a person in the defendant's circumstances reasonably would have believed that the officer was promising immunity and reasonably would have relied on that promise in making the confession, then the confession is considered to have been induced by the promise of immunity and as a matter of law is involuntary and must be suppressed. Smith, supra.; State v. Capwell, 64 Or.App. 710, 715, 669 P.2d 808 (1983). In considering the totality of the circumstances, the following are relevant criteria: (1) age, mentality, and prior criminal experience; (2) length, intensity, and frequency of interrogation; (3) the existence of physical deprivation or mistreatment; and (4) the existence of threat or inducement. Sprague v. State, 590 P.2d 410 (Alaska 1979).

Some factors court have considered include the of following:  youth, level of intoxication, lack of experience with police interrogations, and the use of tactics designed to lull the suspect into a belief that it is no big deal or to minimize the offense. The police use of this tactic step over the permissible boundary of such ploys when they tell the suspect that "nothing happens" if he admits to the offense and sometimes even tell the suspect that he will not be arrested if he admits it and then later seek a warrant to arrest him.

Whenever the government seeks to introduce an admission by the accused, it has the burden of proving by a preponderance of the evidence that the statement was voluntarily given. Lego v. Twomey, 404 U.S. 477, 489, 92 S.Ct. 619, 626-27, 30 L.Ed.2d 618 (1972); Jackson v. Deno, 378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964). 

A challenge to the voluntariness of an admission requires this court "to determine whether, under the totality of the circumstances, the challenged confession was obtained in a manner compatible with the requirements of the Constitution[.]" Collazo v. Estelle, 940 F.2d 411, 415 (9th Cir. 1991)(en banc), cert. denied, ___ U.S. ___, 112 S.Ct. 870, ___ L.Ed.2d ___ (1992)(quoting Miller v. Fenton, 474 U.S. 104, 112, 106 S.Ct. 445, 450, 88 L.Ed.2d 405 (1985)).

An admission is involuntary if it is extracted by any sort of threats or violence or by the exertion of any other improper influence. U.S. v. Bautista-Avila, 6 F.3d 1360, 1364 (9th Cir. 1993). The test is whether, considering the totality of the circumstances, the government obtained the admission by physical or psychological coercion such that the suspect's will is overborne. Derrick v. Peterson, 924 F.2d 813, 817 (9th Cir. 1991). Actual violence perpetrated on the accused is unnecessary.

Our cases have made clear that a finding of coercion need not depend upon actual violence by a government agent; a credible threat is sufficient. As we have said, coercion can be mental as well as physical, and . . . the bold of the accused is not the only hallmark of an unconstitutional inquisition.  Arizona v. Fulminante, 499 U.S. 279, 287, 111 S.Ct. 1246, 1252-53 113 L.Ed.2d 302 (1991), quoting Blackburn v. Alabama, 361 U.S. 199, 206, 80 S.Ct. 274, 279, 4 L.Ed.2d 242 (1960). But physical violence and the threat of further physical violence is certainly sufficient to overbear an individual's will to resist. U.S. v. Jenkins, 938 F.2d 934, 938 (9th Cir. 1991).

The U.S. Supreme Court has established prophylactic warnings that must be given to a person in custody prior to the person being subjected to interrogation or prior to the admissibility of the statements.  Miranda v. Arizona, 384 U.S. 436, 344-45, 86 S.Ct. 1602, 1612, 16 L.Ed.2d 694 (1966). 

Whenever custodial interrogation proceeds, a prerequisite to the later admissibility of any statements obtained thereafter is conditioned on the government's ability to demonstrate that the accused "knowingly and voluntarily waived his or her privilege against self-incrimination and his or her right to retained or appointed counsel." Id. at 475, 86 S.Ct. at 1628.

Any inquiry into the voluntariness of an alleged Miranda waiver has two dimensions. Collazo v. Estelle, 940 F.2d at 415. 

First the relinquishment of the right must have been voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion, or deception. Second, the waiver must have been made with a full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it. Only if the `totality of the circumstances surrounding the interrogation' reveal both an uncoerced choice and the requisite level of comprehension may a court properly conclude that the Miranda rights have been waived.

If the defendant was  in a "police dominated" environment, far from public view then that clearly implicates the coercion associated with custodial interrogation. See Berkemer v. MacCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984). 

An accused citizen may invoke his or her Miranda rights either by choosing to remain silent or by requesting counsel. Miranda v. Arizona, 384 U.S. at 473-74. A citizen who expresses his or her desire to speak with the police through counsel cannot be subjected to further interrogation until counsel has been provided. Edwards v. Arizona, 451 U.S. 477, 484-87, 101 S.Ct. 1880, 1884-85, 68 L.Ed.2d 378 (1981).  If the defendant invokes his or her Fifth and Sixth Amendment rights to counsel, the police are prohibited for egaging in the functional equivalent of interrogation in violation of Rhode Island v. Innis, 456 U.S. 942, 102 S.Ct. 2005, 72 L.Ed.2d 464 (1982).


Wherefore,  premises considered, Defendant prays that the court grant the relief requested in the motion to suppress.
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