
IN THE DISTRICT COURT OF_____COUNTY

STATE OF OKLAHOMA
STATE OF OKLAHOMA,

)

Plaintiff,
 
)

                  
)

vs.






)

)
CF-

(JOHN DOE),



                        )

DOB:






)

Defendant2,



                        )

DOB:






)

Defendant3,



                        )

DOB: 






)

Defendants.




)


MOTION FOR SEVERANCE
COMES NOW, (JOHN DOE), by and through counsel, ____________________ and moves for severance from the above-named co-defendants in this case.  In support of this motion, the defendant would show the Court the following:

1. Mr. (DOE) is entitled to a fair and impartial trial free of bias or prejudice.  Okla. Const. Art. II, §§6, 7, 20; U.S. Const. Amends. 5, 6, 14.  Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976).  

2. 22 O.S.(1997) §439 provides that if the accused or the State is prejudiced by joinder of two or more defendants in a single trial, the Court shall either order the State to elect among the counts to be tried, grant a severance of trials, or provide other relief necessary to cure the prejudicial joinder.

3. The defendant will suffer prejudicial harm because evidence will be admissible against him at the present time if the parties are tried together, which would not be admissible if the parties were to be tried separately.

4. The undersigned attorneys and counsel for the co-defendant,_______________, are unable to agree on the presentation of a defense in this case.  The result will be that the defenses presented will be antagonistic and conflicting, causing great prejudice to the defendant, (JOHN DOE).

5. At the trial of this matter, it is not known at this time if the co-defendant,________________, will testify.  If the defendant (JOHN DOE) chooses to exercise his right to testify, he advises the Court that he will call the jury’s attention to the adverse inferences that may be drawn.  Such action is within the rights of the defendant (JOHN DOE), but would severely prejudice the co-defendant___________.

6. The defendant (JOHN DOE) would respectfully show the Court that there is a two part test used for establishing when mutually antagonistic defenses exist.  The test requires a defendant to both (a) exculpate himself and (b) inculpate a co-defendant. Neill v. State, 827 P.2d 884, 887 (Okl. Cr. 1992).  
7. It is not known by this defendant’s counsel at this time if Mr._______has any sort of prior criminal record which might be used against him during the course of his trial.  If Mr. _________does have any sort of prior criminal record and the state elects to try and use that against him then clearly Mr._______ would suffer irreparable harm. A separate trial is necessary to afford Mr.________ fundamental fairness in these proceedings.                   

8. It is not known by Mr._____________ counsel at this time if Mr._______ has made admissions which might tend to incriminate him.  Admission of those statements in a joint trial, whether offered by the State or by the co-defendant, will deprive Mr._________of the constitutional rights to compulsory process and confrontation of his accusers, due to Mr._________ correspondent right to remain silent.  Okla. Const. Art. II, § 7, 20.  U.S. Const. Amends. 6, 14.  Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968).  Lee v. Illinois, 476 U.S. 530, 106 S.Ct. 2056, 90 L.Ed.2d 514 (1986).

9. It is also respectfully submitted that the state will seek to introduce evidence of Mr. ____________ flight to California and his subsequent capture there and his efforts to fight extradition back to Oklahoma. Admission of this type of evidence or even argument about it would cause irreparable harm to Mr.________ if the cases were to be tried jointly.  It should also be pointed out that the prejudicial value of such evidence is outweighed by its probative value as it relates to Mr._______ because there is no evidence indicating that Mr. ________sought to leave the jurisdiction to avoid prosecution.

10. Lastly, there was evidence introduced at preliminary hearing that Mr.______ voice was identified by one of the victims of the _____robbery.  It is respectfully submitted that this type of testimony would be extremely prejudicial and cause irreparable harm to Mr.______ if those statements were admitted in a joint trial.   

WHEREFORE, it is prayed that this defendant, (JOHN DOE”S) case be severed from that of Mr._______ and that he be tried alone.

                                                                      Respectfully submitted,

______________________________

Attorney Name, OBA# _____

ATTORNEYS FOR DEFENDANT

Firm Name

Street Address

City, ST ZIPCD

Tel:   (   )

Fax:   (   )

                                              CERTIFICATE OF DELIVERY
This is to certify that on the (Date), a true, and correct copy of the above and foregoing MOTION FOR SEVERANCE, was hand delivered to_______, Assistant District Attorney,______ County, _____County Courthouse,______ Oklahoma 73___      and mailed, postage prepaid to_____ __________________.

_______________________

