IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)







)

vs.





)







)




Defendant.

)
Case No.

MOTION TO DISMISS COUNTS THAT VIOLATE

21 O.S. §11 OR ART. 2, §21 Okla.Const. AND CASE LAW

COMES NOW, the Defendant above, by and through his counsel, and does hereby move this court to dismiss or to merge into one count  those counts that violate the prohibitions for multiple punishment for one act under  21 O.S. §11 or the prohibitions against double jeopardy under Art. 2, §21 Oklahoma Constitution, and case law there under.


That the Oklahoma Court of Criminal Appeals has held that multiple punishment for two counts of violation of the drug trafficking statute that involved both cocaine and heroin, which were held in separate containers but in one travel bag, violate 21 O.S. §11, and the prohibitions against multiple punishment for the same criminal act.  See, Lewis v. State, 2006 OK CR 48, 150 P.3d 1060.  It also noted that in several unpublished cases and in Watkins v. State, 1991 OK CR 119, 829 P.2d 42, opinion on rehearing, 1992 OK CR 34, 855 P.2d 141, that the court has held that the conviction and punishment for two or more counts of possession of different controlled dangerous substances, either at one time or while contained in the same package or container, violated double jeopardy.  Even Judge Lumpkin, in his specially concurring opinion in Lewis v. State, ibid, noted that Watkins has been settled law for more than a decade and the legislature is on notice of the opinions of the court and can change the law if necessary, but that the court is bound to apply the plain language of the statutes.

That the multiple counts alleging a violation of the drug statutes should be merged into one count in accordance with the law.


Wherefore, Defendant prays that the court merge the multiple counts alleging violation of the drug statutes or relevant Oklahoma statutory provisions be merged into one count.






 





Respectfully submitted,







Glen R. Graham OBA 12110







Attorney for Defendant







1612 S. Cincinnati Ave







Tulsa, OK 74119







Phone: 583-4621

CERTIFICATE OF DELIVERY


This is to certify that the undersigned hand delivered a true and correct copy of the above styled motion for continuance to the Tulsa County District Attorney Office, 9th Floor of the Tulsa County Court House, 500 S. Denver Ave., Tulsa, Ok, on the same day it was filed with the Tulsa County Criminal Court Clerk.

By:____________________________









Glen R. Graham
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