IN THE DISTRICT COURT IN AND FOR TULSA COUNTY
STATE OF OKLAHOMA

STATE OF OKLAHOMA,			)
			Plaintiff,		)
vs.						)
						)
			Defendant.		)	Case No. 

MOTION TO ALLOW DEFENSE TO 
PRESENT DEFENDANT’S THEORY OF CASE TO JURY

	Comes now the Defendant above, by and through his attorney of record, Glen R. Graham, and does hereby move the court to allow the defense to present the defendant’s theory of the case to the jury with appropriate jury instructions in this matter.
	Our law protects a defendant’s right to an instruction on his theory of defense where there is evidence to support it, even if the evidence is discredited.  Broaddrick v. State, 1985 OK CR 108, 706 P.2d 534, 536, and Ball v. State, 2007 OK CR 42.
[bookmark: marker0fn4]A theory of defense instruction must embrace a defense recognized in law, which either exonerates guilt or reduces the charge to a lesser included offense.  Kinsey v. State, 1990 OK CR 64, ¶ 9, 798 P.2d 630, 632-633.    A theory of defense instruction is properly refused if there is insufficient evidence to support it.   Smith v. State, 1977 OK CR 268, ¶ 10, 568 P.2d 639, 641.  When prima facie4 evidence meeting the legal criteria for the defense is presented, an instruction should be given.  Jackson v. State, 1998 OK CR 39, ¶ 65, 964 P.2d 875, 892.  The evidence may come from any source and should not be weighed by the trial court.  Id. at ¶ 66, 964 P.2d at 892.
Wherefore, Defendant prays that the court allow the defense to present defendant’s theory of the case to the jury with appropriate jury instruction.
Respectfully submitted,
						Glen R. Graham OBA 12110
						Attorney for Defendant
						1612 S. Cincinnati Ave
						Tulsa, Oklahoma 74119
						(918) 583-4621

CERTIFICATE OF DELIVERY

	This is to certify that on the ____ day of _____________, 20____, a true and correct copy of the above and foregoing Request was hand delivered by the undersigned  to the Tulsa County District Attorney’s Office, 9th Floor, Tulsa County Court House, 500 S. Denver Ave., Tulsa, Oklahoma.

						By:________________________________
							GLEN R. GRAHAM
