IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)

vs.





)







)




Defendant.

)
Case No.

MOTION TO QUASH AND DISMISS

Comes now the Defendant above, by and through his attorney of record, Glen R. Graham, and does hereby move this court to quash the information and the bind-over filed in this case for the reason that insufficient evidence that a crime was committed or that this defendant committed the crime was presented in the preliminary hearing held in this matter, and that the preliminary hearing judge was without authority to bind this defendant over on the charges filed.


That pursuant to Title 22 O.S. §504.1, et seq., this court has the authority to dismiss a case when there is insufficient evidence or when the state has failed to prove any one of the necessary elements of the offense for which the defendant is charged.  It is well established that at a preliminary hearing the state must present sufficient evidence to prove that a crime was committed and that the defendant committed that crime.  22 O.S. §264, State v. Berry, 799 P.2d 1131 (Okl.Cr. 1990).
The Oklahoma Court of Criminal Appeals has held: 

While there is always the presumption that the State will strengthen its case at trial, the evidence at preliminary hearing must coincide with guilt and be inconsistent with innocence.  State v. Weese, 625 P.2d 118, 119 (Okl.Cr. 1981); Kovash v. State, 519 P.2d 517, 520 (Okl.Cr. 1974).


One of the functions of this court is to act as a gate-keeper to protect the innocent.  Without this fundamental protection, any person could be wrongly accused and brought to trial. As stated by the Oklahoma Court of Criminal Appeals, the preliminary hearing "is a most important part of our system of Jurisprudence and should not be treated lightly."  Beard v. Ramey, 456 P.2d 587, 589 (Okla.Crim.App. 1969).

At a preliminary hearing, district courts apply the test set forth in 22 O.S. §258 and State v. Berry, 799 P.2d 1131 (Okla.Crim.App. 1990).  According to Berry, the State must establish two elements at a preliminary hearing:  (a) a crime was in fact committed, and (b) there is probable cause to believe that the defendant committed the crime. Id at 1132.  The first prong of this test places a significant burden on the State.  As stated in Berry:


When considering whether or not a crime has been committed, the State is 
required to prove each of the elements of the crime.  This part of the test is totally 
independent from the involvement of the defendant in the offense.  The 
magistrate must consider the proof established by the State in light of the 
statutory elements of the given offense.  If the elements of the crime are not 
proven, then 
the fact of the commission of a crime cannot be said to have been 
established.  A defendant cannot be held to answer for actions which do not 
amount to a crime as defined by our statutes.  This is a higher burden of proof 
than is required for the second part of the preliminary analysis.
Id at 1133 (emphasis supplied, internal citations omitted).

Under Oklahoma law, the State cannot meets its burden of proof by simply presenting a witness who parrots the elements of a criminal offense.  It is well established that a court has the authority to consider the credibility of witnesses.  A court may dismiss a case where the evidence is not competent.  Simmons v. State, 748 P.2d 996, 998 (Okla.Crim.App. 1988).  In Grimes v. State, 365 P.2d 739 (Okla.Crim.App. 1961), the Oklahoma Court of Criminal Appeals defined competent evidence as follows:


Competency of testimony is not determined in all cases by rules which define 
with meticulous accuracy the line that separates rejected from admissible 
evidence.  The trier of fact is seeking the truth.  Evidence is receivable to 
establish the truth.  Rules governing materiality and competency are founded on 
reason and experience.  When the circumstances are such as to attest, with 
reasonable degree of assurance, the worthiness of such evidence, it is 
competent.

Id at 749 (emphasis supplied) (citing Morton v. United States, 60 F.2d 696, 698 (7th Cir. 1932)).


The testimony of a witness can be so incredible or be so thoroughly impeached as to be unworthy of belief as a matter of law.  See Gamble v. State, 576 P.2d 1184, 1185-86 (Okla.Crim.App. 1978); Martin v. State, 747 P.2d 316, 318 (Okla.Crim.App. 1987).  

The Court of Criminal Appeals, in Beaird v. Ramey, 456 P.2d 487 (Okla.Crim.App. 1969), explained the importance of the burden on the State at the preliminary hearing.  The Court summarized the purpose of the preliminary hearing as follows:

After all, a preliminary hearing is the right given by the Bill of Rights for benefit of 
the Defendant.  Its origin, like the Grand Jury, was created to prevent a person 
from becoming the victim of an unjust and malicious prosecution.  The 
Constitution provides for the preliminary hearing to ascertain whether there is just 
cause for defendant to stand trial in District Court, or whether he should then and 
there be released.  It is a most important part of our system of Jurisprudence and 
should not be treated lightly.  Unfortunately, seldom do you find a person who 
has served as a magistrate for any period of time who has not bound defendant 
over to District Court when he knew justice would have been better served by 
having the judicial courage to have released defendant at the preliminary 
hearing.  It must be borne in mind that the hearing is always being conducted for 
the benefit of the accused.

Id. at 589.

Decisions based upon sound principles may often be unpopular, especially where the accused appears guilty of a crime. The judicial branch in America was envisioned by the founding fathers as an  independent branch  not subject to outside influences or the popular demands of the masses. The fickle whims of the public are not a proper influence, as the courts need to rise above the fray and maintain themselves as a symbol of lawfulness. As stated by Justice Frankfurter, "public confidence in the fair and honorable administration of justice, upon which ultimately depends the rule of law, is the transcending value at stake." See, Sherman v. U.S., 356 U.S. 369, 380 (1957). It is in the long-term interest of society based upon the rule of law that its courts should be a symbol of lawfulness. 

"Guilt by association has never been an acceptable rationale and it does not constitute probable cause to arrest." Smith v. State, 1974 OK CR 143, ¶ 8, 525 P.2d 1251, 1253, citing United States v. Di Re, 332 U.S. 581, 68 S.Ct. 222, 92 L.Ed. 210 (1947). 
The evidence is insufficient to convict this defendant of the crime as charged under the laws of the State of Oklahoma.  That this court has authority under Title 22 O.S. § 501.4 to dismiss a case in the interest of justice to conserve limited judicial resources. 
Wherefore, Defendant prays that the court grant this motion and grant some relief, grant an order for a copy of the recording, grant some kind of relief, sustain the motion or part of the motion and dismiss this case or remand this case to a misdemeanor court or dismiss this case in the interest of justice and conserving limited judicial resources.





Respectfully submitted,







Glen R. Graham OBA 12110







Attorney for Defendant







1612 S. Cincinnati Ave.







Tulsa, OK 74119







(918) 583-4621
Verification

STATE OF OKLAHOMA 
)

COUNTY OF TULSA
)   ss.


Glen R. Graham, upon oath duly sworn state I have read the above and foregoing and believe that the matters stated therein are true and correct to the best of my information and belief.







_________________________________








Glen R. Graham - Attorney at Law

Subscribed and sworn to before the undersigned notary public on this ___ day of ___________, 20____.







__________________________________







Notary Public

CERTIFICATE OF DELIVERY

This is to certify that on the ____ day of _____________, 20____, a true and correct copy of the above and foregoing Motion to Quash and Suppress was hand delivered by the undersigned to the Tulsa County District Attorney's Office, 9thFloor- Tulsa County Court House, 500 S. Denver Ave., Tulsa, Oklahoma.








By:____________________________









Glen R. Graham









Attorney at Law
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