IN THE DISTRICT COURT IN AND FOR TULSA COUNTY
STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)







)

vs.





)







)




Defendant.

)
Case No.

MOTION TO SUPPRESS


COMES NOW the Defendant above, by and through counsel, Glen R. Graham, and does hereby move this Court to quash the search warrant and to suppress any evidence obtained as a result thereby and in violation of the 4th and 14th Amendments to the U.S. Constitution and Article 2, §§ 30 , 20, 7 of the Oklahoma Constitution, and statutory and case law there under.  See, Franks v. Delaware, 438 U.S. 154 (1978).  Under Franks, an affidavit containing deliberate falsehoods or reckless disregard for the truth are grounds to hold the warrant and the search illegal.  In accord, State v. Wackerly, 2000 OK CR 15.  Further, Defendant moves the Court to suppress any after-gained evidence, statements, or testimony or any evidence arising from this search as the fruit of the poisonous tree.  See, Wong Sun v. United States, 371 U.S. 471 (1963).  In support of this motion the defendant further states:


That the affidavit upon which the search warrant was issued was insufficient as a matter of law.
Defendant challenges that the legal sufficiency of the issuance of the search warrant, the affidavit upon which said issuance was based, the execution of the warrant, and the return of said warrant.

The affidavit is insufficient and is based upon hearsay and the affiant had insufficient personal knowledge of the facts to justify issuance of the search warrant and there is insufficient probable cause for issuance of the warrant.
"In Franks v. Delaware,438 U.S. 154, 171, 98 S.Ct. 2674, 2684, 57 L.Ed.2d 667 (1978), the Supreme Court held that an affidavit supporting a factually sufficient search warrant may be attacked upon allegations that the affidavit contained deliberate falsehoods or reckless disregard for the truth." Wackerly, 2000 OK CR 15, ¶ 13, 12 P.3d at 9. However, if when the inaccuracies are removed from consideration there remains in the affidavit sufficient allegations to support a finding of probable cause, the inaccuracies are irrelevant. Id. "To determine this issue, we ask whether the warrant would have been issued if the judge had been given accurate information." Gregg v. State, 1992 OK CR 82, ¶ 19, 844 P.2d 867, 875, citing United States v. Page, 808 F.2d 723, 729 (10th Cir.), cert. denied, 482 U.S. 918, 107 S.Ct. 3195, 96 L.Ed.2d 683 (1987). 
Under “totality of the circumstances,” it is required that there be a substantial basis for concluding that probable cause existed. See Illinois v. Gates,462 U.S. 213, 238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d 527 (1983) (The standard for review for the validity of a search warrant is the totality of circumstances). See also Lynch v. State, 1995 OK CR 65, ¶ 18, 909 P.2d 800, 804-05. The Oklahoma court has embraced the so called "totality of the circumstances" test enunciated in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983), for state as well as federal constitutional claims. Langham v. State, 787 P.2d 1279, 1281 (Okl.Cr. 1990).
"To determine this issue, we ask whether the warrant would have been issued if the judge had been given accurate information." United States v. Page, 808 F.2d 723, 729 (10th Cir. 1987), cert. denied 482 U.S. 918, 107 S.Ct. 3195, 96 L.Ed.2d 683 (1987).
In Fletcher v. State, 735 P.2d 1190 (Okl.Cr. 1986), it was held that the issuance of two identical search warrants for different locations negated the reliability of the informant.

Franks v. Delaware, 438 U.S. 154 (1978), stated that the Court must look to the “four corners” of the affidavit to determine whether probable cause exists.  Courts have defined probable cause as to “when known facts and circumstances are sufficient to warrant a man of reasonable prudence in the belief that the offense has been committed or is being committed.”  United States v. Davis, 458 F.2d 819 (D.C. Cir. 1972).  The officer requesting the warrant must submit to the court an affidavit containing sufficient facts and circumstances to enable the Judge to make an independent evaluation of probable cause.  United States v. Ventresca, 380 U.S. 102 (1962).


“An affidavit must provide the magistrate with substantial basis for determining the existence of probable cause, and a wholly conclusory statement fails to meet this requirement.  Sufficient information must be presented to the magistrate to allow that official to determine probable cause; his action cannot be a mere ratification of the bare conclusion of others.”  Illinois v. Gates, 462 U.S. 213, 239 (1983).  


“An affidavit that states suspicions, beliefs, or conclusions, without providing some underlying factual circumstances regarding veracity, reliability, and basis of knowledge, is a bare bones affidavit.  As we are aware that affidavits are normally drafted by non-lawyers in the midst and haste of a criminal investigation, we remain cautious not to interpret the language of affidavits in hyper-technical manner.  Nevertheless, it is imperative that affidavits accurately reflect the facts of the particular situation at hand.  The use of general boilerplate recitations designed to meet all law enforcement needs for illustrating certain types of criminal conduct endangers the risk that insufficient particularized facts about the case or the suspect will be presented for the magistrate to determine probable cause. “  United States v. Weaver, 99 F.3d 1372, 1378 (6th Cir. 1996).  In applying its totality of the circumstances test, the Gates court identified three factors in determining whether probable cause existed: (1) the basis of the informant’s knowledge; (2) the reliability of the informant; and (3) the corroborative evidence presented by the government.  United States v. Shamaeizadeh, 80 F.3d 1131, 1137 (6th Cir. 1996).


“Generally, search warrant must be so particularly describe the place to be searched that the officer can find the place without the aid of any other information save that contained in the warrant.”  McCormick v. State, 388 P.2d 873, 875 (Okla. Crim. App. 1964).  The McCormick court cited several prior cases in adhering to this principle.  That principle was also followed in Anderson v. State, 657 P.2d 659, 661 (Okla. Crim. App. 1983).  The court in that case acknowledged that the officer who prepared the warrant knew what property he was attempting to describe, but held that this knowledge was insufficient because the property description should enable any officer to find the property, including an officer with no prior knowledge.  Accord Harvey v. State, 676 P.2d 865 (Okla. Crim. App. 1984).


WHEREFOR, Defendant prays that the court suppress the search and any evidence arising out of the search and dismiss this case.






Respectfully submitted,







Glen R. Graham OBA 12110







Attorney for Defendant







1612 S. Cincinnati Ave.







Tulsa, OK 74119 (918) 583-4621

CERTIFICATE OF SERVICE

This certifies that the undersigned hand delivered a true and correct copy of the above instrument to the office of the Tulsa County District Attorney, 9th Floor, Tulsa County Court House, 500 S. Denver Ave., Tulsa, Oklahoma, on the ____ day of _______________, 20___.

By:_________________________________


Glen R. Graham
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